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STAATLICHE BEIHILFEN — SCHWEDEN
Staatliche Beihilfe SA.33618 (12/C) (ex 11/N) — Uppsala Arena
Aufforderung zur Stellungnahme nach Artikel 108 Absatz 2 AEUV
(Text von Bedeutung fiir den EWR)
(2012/C 152/07)

Mit Schreiben vom 21. Marz 2012, das nachstehend in der verbindlichen Sprachfassung abgedruckt ist, hat
die Kommission Schweden von ihrem Beschluss in Kenntnis gesetzt, wegen der genannten Mafinahme das
Verfahren nach Artikel 108 Absatz 2 des Vertrags iiber die Arbeitsweise der Europdischen Union (AEUV) zu

eroffnen.

Alle Beteiligten konnen innerhalb eines Monats nach Veroffentlichung dieser Zusammenfassung und des
Schreibens zu der Mafinahme, die Gegenstand des von der Kommission eréffneten Verfahrens ist, Stellung
nehmen. Die Stellungnahmen sind an folgende Anschrift zu richten:

Europdische Kommission
Generaldirektion Wettbewerb
Direktion C

Rue de la Loi/Wetstraat 200
1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Fax +32 22961242

Alle Stellungnahmen werden Schweden iibermittelt. Beteiligte, die eine Stellungnahme abgeben, kénnen
unter Angabe von Griinden schriftlich beantragen, dass ihre Identitdt nicht bekanntgegeben wird.

ZUSAMMENFASSUNG
Das Verfahren

Schweden hat eine Mafinahme zugunsten einer neuen Veranstal-
tungshalle in Uppsala (Uppsala Arena, Schweden) bei der Kom-
mission zur Genehmigung angemeldet.

Beschreibung der Maflnahme

Die Uppsala Arena ist als Mehrzweckhalle konzipiert, die sich
fur verschiedene Sportarten (Eishockey, Basketball, Floorball,
Handball und Pferdesportarten), verschiedene Arten von Ver-
anstaltungen (Konzerte, Familien-, Fernseh- und Galaveranstal-
tungen) sowie als Ausrichtungsort fur Kongresse, Konferenzen,
Unternehmenszusammenkiinfte, Handelsmessen, Firmenver-
anstaltungen und Kirchentreffen eignet. Die Hochstkapazitit
liegt fiir Sportveranstaltungen bei 8 500 und fiir Kongresse
und Konzerte bei 10 000 Besuchern.

An der Uppsala Arena sind die Stadt Uppsala, die Arena Com-
pany, die Property Company und die Events Company beteiligt.
Die Kosten des Vorhabens sind mit 650 Mio. SEK (72 Mio.
EUR) veranschlagt. Der Zuschuss der Stadt Uppsala wiirde
150 Mio. SEK (16,5 Mio. EUR) betragen, der Rest soll im We-
sentlichen tiber Kredite und bis zu einem gewissen Grad mit
Hilfe von Privatinvestoren finanziert werden. Eigentimer der
Uppsala Arena ist die Property Company, die wiederum aus-
schlieflich im Eigentum privater Investoren stehen wird. Die
Stadt Uppsala wird somit weder Anteile an der Veranstaltungs-
halle besitzen noch Einfluss auf die Geschifte der Property
Company haben. Der Stadt Uppsala wird als Absicherung fiir
ihren finanziellen Beitrag eine Kaufoption fiir die Property Com-

pany eingerdumt. Die Veranstaltungshalle soll auf einem Grund-
stiick gebaut werden, das der Stadt Uppsala gehort; fur dieses
Grundstiick werden die Property Company und die Stadt Upp-
sala einen Pachtvertrag tiber 50 Jahre abschliefSen.

Fir den Betrieb der Uppsala Arena wird die Events Company
(im Besitz privater Investoren) verantwortlich sein. Des Weiteren
wird die Stadt Uppsala einen Pachtvertrag mit der Events Com-
pany schliefen, in dem unter anderem die Nutzung der Eishalle
fiir Sportvereine und die allgemeine Offentlichkeit sowie die
Nutzung der Veranstaltungshalle durch die Stadt Uppsala fur
eigene Veranstaltungen festgelegt sein werden. Die Events Com-
pany muss sicherstellen, dass die Arena der breiten Offentlich-
keit zu Marktbedingungen und diskriminierungsfrei zur Ver-
figung steht.

Beihilferechtliche Wiirdigung der Maf$nahme

Auf der Grundlage einer ersten vorldufigen Wirdigung hat die
Kommission Zweifel, dass die in Rede stehende Mafinahme
keine staatliche Beihilfe im Sinne von Artikel 107 Absatz 1
AEUV darstellt. So kann nach erster vorldufiger Priifung nicht
ausgeschlossen werden, dass auf den verschiedenen Ebenen des
Vorhabens (Bau, Betrieb, Nutzung) ein selektiver wirtschaftlicher
Vorteil gewahrt wiirde. Dariiber hinaus steht zu befiirchten, dass
aufgrund der Kofinanzierung der Veranstaltungshalle durch die
offentliche Hand, die den Angaben zufolge nur der Deckung
eines verbleibenden Finanzierungsdefizits dient (da sich auf
dem Markt keine anderen Finanzgeber gefunden haben) und
ohne die die Finanzierung der Veranstaltungshalle nicht gewahr-
leistet wiare, der Wettbewerb verfdlscht wird oder zumindest die
Gefahr einer Wettbewerbsverfilschung besteht. Selbst wenn die
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meisten fiir die Veranstaltungshalle geplanten Aktivititen loka-
len Charakters sind, eignet sich die Anlage ebenfalls fiir grofle
internationale Veranstaltungen, so dass Auswirkungen auf den
Wettbewerb und den Handel zwischen Mitgliedstaaten nicht
ausgeschlossen werden konnen. Deshalb vertritt die Kommis-
sion zum gegenwirtigen Zeitpunkt und in Anbetracht der Er-
kenntnisse ihrer vorldufigen Priifung die Auffassung, dass es sich
bei der angemeldeten Mafinahme um eine staatliche Beihilfe im
Sinne des Artikels 107 Absatz 1 AEUV handeln konnte.

Folglich muss gepriift werden, ob die Manahme nach Arti-
kel 107 Absatz 3 Buchstabe ¢ AEUV als mit dem Binnenmarkt
vereinbar angesehen werden kann. Im Rahmen der wett-
bewerbsrechtlichen Wiirdigung muss untersucht werden, ob
die Mafnahme einem Ziel von allgemeinem Interesse dient,
sie erforderlich und angemessen ist und keine unverhéltnismafi-
gen Wettbewerbsverzerrungen verursacht. Nach der vorldufigen
Priifung hat die Kommission Zweifel, ob das geplante Vorhaben
zum gegenwirtigen Zeitpunkt in Bezug auf die drei Ebenen, auf
der eine Beihilfe vorliegen konnte (Bau, Betrieb und Nutzung),
nach Artikel 107 Absatz 3 Buchstabe ¢ AEUV als mit dem
Binnenmarkt vereinbar angesehen werden kann.

Aufgrund dieser Zweifel und angesichts der Auswirkungen et-
waiger staatlicher Beihilfen auf die Investitionen privater Betrei-
ber hat die Kommission beschlossen, das formliche Priifverfah-
ren zu erdffnen.

SCHREIBEN

,The Commission wishes to inform Sweden that, after having
examined the information supplied by your authorities on the
measure referred to above, it has decided to initiate the
procedure laid down in Article 108(2) of the Treaty on the
Functioning of the European Union.

1. PROCEDURE

(1) On 7 December 2012, the Swedish authorities notified the
European Commission a measure for a new arena in
Uppsala following a pre-notification phase. On 17 January
2012, the Commission sent a request for information. The
Swedish authorities submitted their reply on 16 February
2012. The Swedish authorities have provided a language
waiver and agree that the decision will be adopted in
English as the authentic language.

2. DESCRIPTION OF THE MEASURE

(2) The parties involved in the Uppsala Arena project are the
municipality of Uppsala (!) (hereafter the "municipality"),
the Arena Company, the Property Company and the
Events Company. The Arena Company will manage and
coordinate the Arena project until the Property Company
and Events Company have been formed. The Arena
Company is thus the only one of the three companies
which currently exists. It is owned by the private
companies SH Bygg (45 %), Aros Holding (45 %) and the
sports association Almtuna IS (10 %).

(") Uppsala is the fourth largest city in Sweden (located approx. 70 km
north of Stockholm).

(3) In order to meet the current and future need for new
facilities for sports and cultural events, the municipality
of Uppsala claims, based on the result of studies
made (3), that a multifunctional facility of the size of the
arena must be constructed.

(4) The arena will be designed for several types of sports (ice
hockey, basketball, floor ball, handball and equestrian
sports), several types of entertainment events (concerts,
family shows, TV productions and gala events) as well as
various types of meetings (congresses, conferences,
company meetings, trade fairs, corporate events and
church meetings). The largest “arena room” will have the
capacity to take 8,500 visitors at sport events and 10,000
at conventions and concerts. (}) The arena will also house
a gym and restaurants.

(5) There are six existing arenas/concert halls in Uppsala (four
owned by the municipality and two privately owned). In
addition, there are other large arenas within 1-2 hours
distance from Uppsala, i.a. in Stockholm. The new arena
is to be located next to the present Grinby Ice Rink (the
largest existing indoor arena in Uppsala). However, the
municipality claims that the present capacity is insufficient
to meet the needs for arena space and does not allow
hosting of larger sports and cultural events and that alter-
native means of expansion would be more expensive for
the municipality (4).

(6) The municipality had hoped that private investors would
be able to finance the realization of the arena without
municipal intervention. However, this has proven
impossible.

2.1. Construction and Ownership

(7) The arena will be owned by the Property Company which
in turn will be owned exclusively by private investors
(currently not known which these will be). The munici-
pality will thus not own any part of the arena nor have
any influence over the activities of the Property Company.
As regards security for its contribution, the municipality
will receive an option to purchase the Property Company.

(%) For the Uppsala Arena, several surveys have been submitted e.g. a

survey on the needs for facilities for organized sports associations in
Uppsala, the result thereof showed that currently only around 70 %
of the need for facilities for major sports in Uppsala is being satisfied
and thus the lack of capacity would correspond to approximately
30 %. Another questionnaire amongst the residents of Uppsala in
which 37 % of the residents believe that the Municipality should
invest in sports halls, arenas and stadiums (the second most
required investment after bike and walking paths), and that
investments in sport events are preferred by 16 %.
(}) The larger of the two wings of the Arena will have the capacity to
take 2,000 visitors at sports and 3,500 visitors at congresses and
concerts. The smaller of the two wings of the Arena will have the
capacity to take around 1,000 visitors at any event and the “con-
ference room” of the Arena has room for 10-400 visitors.
E.g. only maintaining the existing Grianby Ice Rink without any
expansion of capacity would allegedly not be a realistic alternative,
because it would not solve the need for new capacity and expanding
the capacity of Granby Ice Rink would allegedly involve higher costs
for the municipality.

N
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The key elements of the option are as follows: The option
may not be exercised prior to the expiry of 5 years and
after the expiry of 25 years from the date it comes into
force; the option shall be transferable and may not be
disposed of prior to the expiry of 5 years; and the
option holder shall pay a fee for exercising the option
[...] (*). The option is allegedly valued, in the most likely
scenario, i.e. the base scenario, at [...]. From the muni-
cipal’s perspective, the value of the option lies primarily in
the fact that the option can be sold in the future for a
profit to someone that has a real interest in owning and
operating the arena.

The Arena Project is budgeted at SEK 650 million (EUR
72 million). The municipality would contribute with a
grant of SEK 150 million (EUR 16.5 million), the rest
will be financed mainly by loans and to a certain extent
by investments from private investors. The Property
Company will receive SEK 15 million from the munici-
pality, as an advance payment, oncefif the project is
found compatible with the internal market by the
Commission for building planning and design work. The
remaining amount of the municipal grant will only be
provided once binding agreements regarding the private
funding have been secured. Private investors shall
contribute SEK 75-100 million (EUR 8-11 million) in a
financial instrument, the exact form is under negotiation.
The Property Company will take up loans of between SEK
400-425 million (EUR 44-47 million) for which the
municipality will not guarantee any commitments. The
lenders will take security in the arena.

The arena is to be constructed on the municipality’s land,
for which a site leaschold agreement will be entered into
between the Property Company and the municipality with
duration of 50 years. The lease shall be SEK 50,000 per
year (EUR 5,500), which is claimed to be on market terms.

2.2. Operation and Use

The operation of the arena will be conducted by the
“Events Company" (owned by private investors, which
will not at the same time own shares of the property
Company). The Events Company will handle the letting
and booking of the arena and shall enter into a lease
agreement with the Property Company for this purpose.
There are currently [...] letters of intent from different
private companies with experience from operating similar
businesses.

Separately, the municipality will enter into a lease
agreement with the Events Company in order to
regulate, inter alia, ice times for sports associations and
the general public, as well as the municipality’s use of
the arena for its own events. The basic features of the
lease are the following: The lease will be for 25 years
with a rent of SEK 15 million (EUR 1.7 million) per
year, indexed annually according to consumer price
index (however the first four years the municipality will
pay two years rent in advance each year). In return, the
municipality shall be entitled to use the arena around 20 %

(*) Business secret

of the total possible use of the Arena (on its own behalf or
sublease to a third party). Besides the municipality’s rent,
the arena is estimated to have other revenues of initially
SEK 30 million per year (EUR 3.3 million).

Regarding the use of the arena, the Events Company has
to ensure that the arena is made available to the general
public on market terms and under non-discriminatory
conditions. Thus, the arena is claimed to be multifunc-
tional open to all with no main user.

3. THE VIEWS OF THE SWEDISH AUTHORITIES

The Swedish authorities have, for the purpose of the notifi-
cation, assumed the presence of aid with regard to the
proposed measure and only claim compatibility.

If the arena project would involve state aid, the Swedish
authorities argue that it should be considered compatible
with the internal market under article 107(3)(c) TFEU.
They argue that in particular the following should be
taken into consideration:

— The arena satisfies a well-defined objective of common
interest in light of the arena’s multifunctional character
and present lack of facilities capacity in Uppsala, the
municipality will be fulfilling its responsibility to the
general public by making the arena project possible.

— The necessity of the arena is based on the fact that the
current arena capacity is not enough and not of the
modern design that is demanded for current and future
needs of which several studies have been made. (°) The
current sports and cultural facilities in Uppsala are out
of date and hence the arena will not compete with any
of the arenas that are used today.

— There is a market failure (the project would not be
realised in the absence of public co-funding as
without the municipal contribution there will not be
enough funds to finance the arena project, the lease is
necessary in order for the municipality to be granted
access to the arena, and the site leasehold is essential as
only the municipality can provide a place for the
arena);

— The public co-funding is limited to the strictly
necessary in order to realise the project (the
municipal contribution is limited to the funding gap
ie. what no other market actors are willing to
contribute), the lease that the municipality will pay
for 20% of the arena’s capacity is fair and on
market terms (the municipality is paying a lower
hourly price than the Events Company) and the site
leasehold is the same as that paid by other site
leasehold interest holders in Uppsala to the munici-
pality for land that can only be used for the building
of sports facilities;

(°) See footnote 2 above.
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— Alternatives are more expensive or not realistic. A
possibility would be to maintain the existing arena
(Grinby Ice Rink) without any expansion of capacity,
however this would not be a realistic alternative to the
arena because it would not solve the need for new
capacity and the costs for operation and maintenance
of an unchanged Grinby Ice Rink are particularly
high (°). A realistic alternative to the arena could be
to expand the capacity of Grianby Ice Rink, although
this would involve higher costs for the municipality (7)
and the arena would not be in a position to satisfy the
need for facilities to host larger events. Thus, the alter-
natives to the arena do no fulfil the need for facilities.

— Limited, if any, effect on competition and trade
between member States since the economic activities
are mostly local and thus do not significantly affect
trade between EU member States. In addition the
private facilities in the municipality have different
profiles and cannot be considered to compete for the
same audiences as the arena.

4. ASSESSMENT OF THE MEASURE

4.1. Existence of aid within the meaning of
Article 107(1) of the TFEU (%)

16

=

According to Article 107(1) TFEU, "any aid granted by a
Member State or through State resources in any form whatsoever
which distorts or threatens to distort competition by favouring
certain undertakings or the production of certain goods shall, in
so far as it affects trade between Member States, be incompatible
with the internal market".

(17) In order to be classified as a state aid, the notified project
must thus fulfil the following cumulative conditions: 1) the
measure must be granted through State resources; 2) it has
to confer an economic advantage to undertakings; 3) this
advantage must be selective and distort or threaten to
distort competition; and 4) the measure must affect
intra-Community trade.

(18) With regard to the requirement that the measure must be
granted through State resources and attributable to the
State, this criterion is clearly fulfilled in this case as the
municipality of Uppsala itself will contribute with a direct
grant, pay rent for use of the arena and provide the land
where the arena is to be built. Municipalities, like Uppsala,

(%) The current value of maintaining the existing Grinby Ice Rink for
the next 25 years is SEK 430 million (EUR 48.4 million) at a
discount interest if 8 %.

As regards the alternative of expanding the capacity of Grinby Ice

Rink, it would increase the costs further and the current value of the

costs for an expansion is SEK 455 million (EUR 51.3 million). The

municipality’s rent payments for the arena, in comparison, would

allegedly be at the current value of SEK 382 million (EUR 43 mil-

lion).

(%) With effect from 1 December 2009, Articles 87 and 88 of the EC
Treaty have become Articles 107 and 108, respectively, of the TFEU.
The two sets of provisions are, in substance, identical. For the
purposes of this Decision, references to Articles 107 and 108 of
the TFEU should be understood as references to Articles 87 and 88,
respectively, of the EC Treaty where appropriate.

—
=
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are public authorities and part of the State and their
resources thereby deemed attributable to the State.

The Commission is of the opinion that both the
construction and operation of an infrastructure constitute
an economic activity in itself (and are thus subject to state
aid rules) if that infrastructure is, or will be used, to
provide goods or services on the market. In this case,
the arena is intended for e.g. music, culture and sport
events on a commercial basis, i.e. for the provision of
services on the market. This view has been confirmed by
the General Court in Leipzig/Halle. (°) Consequently in
infrastructure cases, aid may be granted at several levels:
construction, operation and use of the arena.

Regarding the construction, according to the Swedish
authorities, the municipality had initially hoped that
private investors would finance the realization of the
arena, but it has proven impossible to carry out the
project without public funding. The direct grant by the
municipality is thus claimed to be necessary, as without
it there will not be enough funds to finance the arena
project. In return for its contribution, the municipality
will receive access to the arena (through a lease agreement)
and an option to purchase the Property Company (see
paragraph (8) above). The lease agreement, and its
relatively long duration, is claimed to be necessary and
also reducing risk since the municipality is expected to
be an essential customer of the arena. If the municipality
would abstain from using the arena, the prerequisites of
the project would, according to Sweden, change dramati-
cally. The municipality is also essential for the purpose of
the site leasehold, as this measure, allegedly, can only be
taken by the municipality. According to the Commission,
at least at this stage, the public co-financing of the
construction of the arena would constitute an economic
advantage and thus aid, since the project would admittedly
not be realised in the absence of public funding and the
municipality’s participation (direct grant, lease agreement
and site leasehold) is essential to the arena project as a
whole.

The operation of the Uppsala arena will be carried out by
the Events Company, which will be a wholly privately
owned company devoted to making the arena as profitable
as possible. The municipality will not be involved in
selecting the companies that will ultimately make up the
ownership and management of the Events Company, as
this selection will be coordinated by the Arena Company
together with the Property Company, with the expressed
condition that the Events Company and the Property
Company will not be part of the same corporate group.
At this stage, the details of the selection criteria are, at
least to the Commission, not clear. The Swedish au-
thorities have stated that "it is reasonable to assume that
the selection criteria will be rational and business-focused"
and that “the criteria will include experience and
knowledge of the events, sports and restaurant markets
and commitment to the Events Company". So far [...]
letters of intent have been signed by private companies
interested in becoming involved in the Events Company.

(°) Joint cases T-455/08 and T-443/08.
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(22) Regarding the operation of the Uppsala arena, and as to be rented out commercially in fierce competition in

(25)

(26)

explained above, this will be assigned to a predetermined
company and the conditions of the lease agreement
between the operator and the owner are unclear. Unless
the conditions are market-conform, aid from the
investment could be passed on to the operator. In
addition, the municipality will enter into a lease
agreement with the operator. The lease agreement shall
be for 25 years with a basic rent of SEK 15 million
(EUR 1.7 million) per year (however during the first four
years of the agreement the municipality will pay two years
rent in advance each year) in return for use of around
20 % of the total possible use of the arena. At this
stage, the Commission takes the view that it is very
unlikely that such conditions could be considered to
represent market terms (e.g. the long duration of 25
years and the amount appears high in relation to the
return). This could also point to the existence of aid at
the operator level. The Commission can therefore not on
the evidence available rule out state aid to the operator of
the Uppsala arena. Thus, both the precise details of the
selection process and criteria for the operator and its lease
agreement with the Property Company would need to be
clarified..

Regarding aid at the user level, it needs to be further
verified whether use of the arena will be ensured on a
non-discriminatory basis without favouring any specific
undertaking(s) and on market terms. This is particularly
so as there are indications that it may be intended
mainly for elite sports associations andfor that it may
become the home arena for (a) certain sport association(s).

In fact, the potential beneficiaries of the measure could be
all undertakings, which can own, use or manage part of
the facilities benefiting from the aid, unless these under-
takings would pay comparable prices for comparable
facilities on the same relevant market.

Considering the above and in particular the lack of details
regarding the selection of the operator and its lease
agreement with the Property Company, and possible
main user(s) and its/theirs economic activities, the
Commission is not, at this stage, in a position to rule
out an economic advantage at the operator and user levels.

Thus, the preliminary assessment of the Commissions
shows that a selective economic advantage cannot be
excluded at any level (construction, operation and use)
and consequently the project would involve state aid. In
addition, the public co-financing of the arena, which
allegedly is limited to the funding gap (i.e. that no other
market actors are willing to contribute) and thus without
the municipal contribution there would not be enough
funds to finance the arena, would most likely thereby
distort, or at least, threaten to distort competition. Even
if most of the activities which are to be carried out in the
arena are of local character, the arena will have the
capacity to host large international events as well, and
thus an effect on competition and trade between
Member States cannot be excluded. It has also been
stated that the majority of the arena’s capacity will have

(28)

(')

order for the arena to be profitable. Moreover, the
General Court has recently, in its Order concerning the
Ahoy complex in the Netherlands, held that there was
no reason to limit the market for use of this type of
facilities to the territory of that Member State. (1)

Therefore, at this stage and based on its preliminary
assessment, the Commission cannot exclude that the
notified measure includes elements of state aid within
the meaning of Article 107(1) TFEU. Under the conditions
referred to above, it is thus necessary to consider whether
the measure can be found to be compatible with the
internal market.

4.2. Compatibility assessment

The Swedish authorities argued that if the measure was
found to constitute state aid, this should be declared
compatible under article 107(3)(c) TFEU. In order for a
proposed measure to be found compatible with the
internal market under this derogation, the Commission
examines whether it pursues a policy objective of
common interest, as well as whether it is necessary and
proportional and does not cause undue distortion of
competition.

With regards to the achievement of a policy objective of
common interest, it is noted that the construction of
venues for sport and other public events and supporting
different types of activities which benefit the general public
can be considered as a State responsibility, particularly in
light of the Amsterdam Declaration on Sport and
article 165 TFEU. In addition, the construction of arenas
implies a large and risky investment which the market may
not be able to carry out entirely on its own.

Concerning necessity and proportionality of the proposed
measure, the Commission notes the alleged need of
additional arena capacity as there is a lack of capacity in
existing arenas andfor existing arenas would be inappro-
priate for certain types of events etc (e.g. the Swedish
authorities claim that the existing facilities have become
outdated and would need to be modernised if they are to
meet the modern requirements of the public and that the
privately owned facilities typically arrange only smaller
types of events). In this respect it should also be noted
that the arena would, at least to some extent, result in
duplication of infrastructures (other arenas exist both
directly in the areas and in nearby cities/countries) and
at this stage it has not yet been sufficiently justified why
the need of the arena’s additional capacity cannot be met
by private actors or by use of the existing arenas in
Uppsala andfor expansion thereof. The argument that
expanding andfor renovating existing arenas would be
more expensive can easily be questioned as the costs of
the municipality for the construction and use of the new
arena would be SEK 150 million, EUR 16.5 million, (direct

Case T-90/09, Mojo Concerts BV and Amsterdam Music Dome

Exploitatic BV v. the European Commission, Order of the General
Court of 26/01/2012, paragraph 45.
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(31)
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grant) + SEK 15 millionfyear (EUR 1.7 million) for 25
years for use of 20 % of the arena capacity. Consequently
it would need to be further justified how/why expanding/
renovating the existing arena (located next to the proposed
new arena) would be more expensive than constructing
the new proposed arena. Moreover, it would also need
to be further assessed whether the public financing is
indeed limited to the strictly necessary and whether it is
proportionate in order to achieve its objective.
Furthermore, in case state aid would also be found at
the level of operation and use of the arena, it would
need to be further examined (e.g. the selection of the
operator and its agreement with the Property Company)
whether the necessity and proportionality requirements are

tulfilled.

With regards to the user level, the openness to all potential
users and, access conditions should be further verified
andfor justified in particular taking into account how
much the arena appears to be intended/used by elite
sports associations andfor may become the home arena
for (a) certain sport association(s). It should also be
further examined whether the municipality’s foreseen use
of the arena (approximately 20 % of the time), really
means that the arena is open to the general public.

Consequently, following its preliminary assessment, the
Commission has doubts whether the proposed project
could be deemed compatible under Article 107(3)(c)
TFEU, at this stage at all three levels of possible aid (con-
struction, operation and use) in accordance with the above.

At this stage, the Commission has not carried out an
assessment with respect to other possible derogations,
under which the measure could be found compatible
with the internal market. In this respect, the Swedish au-
thorities did not bring forward any further specific
arguments.

5. CONCLUSION

Based on the information submitted by the Swedish au-
thorities, the Commission, after carrying out the
preliminary assessment, is of the opinion that the
financing by the municipality of Uppsala of a new arena
in Uppsala - within the context of the project as outlined
above — might constitute state aid within the meaning of
Article 107(1) TFEU. As outlined above, the Commission
has doubts as regards the compatibility of the potential
state aid with the internal market.

Given these doubts and the impact of potential state aid
on the investments of private operators it appears

necessary that the Commission opens the formal investi-
gation procedure.

(36) Finally, the opening of the procedure enables interested

third parties to comment on the questions raised by this
project.

(37) In the light of the foregoing considerations, the

Commission, acting under the procedure laid down in
Article 108(2) of the Treaty on the Functioning of the
European Union, requests Sweden to submit its
comments and to provide all such information as may
help to assess the aid/measure, within one month of the
date of receipt of this letter. It requests your authorities to
forward a copy of this letter to the potential recipient of
the aid immediately.

(38) The Commission wishes to remind Sweden that

Article 108(3) of the Treaty on the Functioning of the
European Union has suspensory effect, and would draw
your attention to Article 14 of Council Regulation (EC) No
659/1999, which provides that all unlawful aid may be
recovered from the recipient. In this respect, Sweden is to
confirm that no aid has been paid with regards to this
project and that the standstill obligation, i.c. that the aid
can only be granted after the Commission has approved
the aid, will be respected and thus the proposed measure
will not be put into effect before it has been authorised by
the Commission. (1) If not, the measure is considered as
unlawful (non-notified) aid.

(39) The Commission warns Sweden that it will inform

interested parties by publishing this letter and a mean-
ingful summary of it in the Official Journal of the
European Union. It will also inform interested parties in
the EFTA countries which are signatories to the EEA
Agreement, by publication of a notice in the EEA
Supplement to the Official Journal of the European
Union and will inform the EFTA Surveillance Authority
by sending a copy of this letter. All such interested
parties will be invited to submit their comments within
one month of the date of such publication.

(40) It should also be noted that this decision in no way

prejudges any possible further analysis by the Commission
as far as compliance with EU public procurement rules is
concerned.

(41) The Commission notes that Sweden has agreed that the

decision shall be adopted in English as the authentic
language.”

() See Article 3 of Regulation 659/1999, Council Regulation No

659/1999 of 22 March 1999 laying down detailed rules for the
application of Article 93 (now Art.88) of the EC Treaty. Official
Journal L 83/1, 27.03.1999, p. 1-9.
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